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May I, first of all, say what a privilege it is to be invited to make this address to you at
the ARDL annual conference. I wish you and all those providing other papers an

interesting and stimulating day.

I have chosen the title “Undermining the rule of law: what should we do about it?”
because as [ am about to explain, I think we have reached the point where it is necessary
for every single one of us to take a stand to defend the rule of law in this country,
something which we have always taken for granted. The rule of law is now at
fundamental risk in this democracy, which has for centuries prided itself on being a
democracy which complies with the principles of the rule of law. Some of the
fundamental principles which apply to a state which abides by the rule of law, have

been so eroded as to put the very principle itself at risk.

After the death of the great public law jurist, Sir David Williams his colleagues founded
an annual lecture in his name. In May 2006 Lord Bingham was invited to give the Sixth
Williams Lecture and he had chosen his topic “The rule of law”. That lecture amongst
constitutional lawyers (indeed I suggest others more mundane such as myself) had a
seismic effect. For it encapsulated in the space of a talk delivered within one hour, all
of the principles which we need to have in mind when defining the rule of law, and

testing whether its foundations are still solid.



4. Bingham (drawing on Dicey) provided (as refined later in his book) the following

principle to define the rule of law:

“that all persons and authorities within the state, whether public or private, should
be bound by and entitled to the benefit of laws publicly made, taking effect

(generally) in the future and publicly administered in the courts."

5. Bingham readily accepted that there will be some derogations from this principle — for
example, there are some proceedings in which justice can only be done if they are not
in public: see the discussion of this in a regulatory context in SRA v Spector [2016]
EWHC 37 (Admin). Bingham also recognised (as he subsequently developed in his
book The Rule of Law) that one cannot examine the implications of the doctrine of the

rule of law without setting out the fundamental sub-rules and values which underpin it.

6. Bingham suggests eight sub-rules to his principle:

(1) “The law must be accessible and so far as possible intelligible, clear and
predictable”. Today is not a day for debating whether we comply with this
principle — but the density of regulatory material with which you have to deal
on a day-to-day basis, and the conflicting demands upon regulated individuals
and entities at times put this sub-rule alone under pressure.

(2) “Questions of legal right and liability should ordinarily be resolved by
application of the law and not the exercise of discretion.” Bingham of course
recognised that there is room for discretion within the law, but that room should
be (to use my own phrase) no more than a side chamber and not usually available

as a route to decision making. For otherwise principle and predictability is lost.



The current trend to increase the capacity for ministers and regulators to exercise
discretions within their own decision-making powers is, if it is to continue
unchecked, something which would put this second principle at risk. Of course
JR may be available to correct irrational exercises of discretion, but in regulatory
decision making too much discretion creates too much uncertainty.

(3) The third sub-rule is that “The laws of the land should apply equally to all, save
to the extent that objective differences justify differentiation”. In illustrating
this point, which Bingham thought must be obvious to all rational people, he
drew attention to the treatment of non-nationals. He said this “The position of
a non-national with no right of abode in this country differs from that of a
national with a right of abode in the obvious and important respect that one is
subject to removal and the other is not”. This he said would justify
differentiation but he went on to say very clearly by reference to R v Secretary
of State of the Home Department ex parte Khawaja that habeas corpus would
be available to non-nationals. Bingham then went on to criticise Part 4 of the
Anti-Terrorism, Crime and Security Act 2001 (which provided for the indefinite
detention without charge or trial of non-nationals suspected of international
terrorism). I venture to suggest that Lord Bingham would have been profoundly
concerned as to this government’s policy of removing those arriving at our
shores fleeing harm and discrimination in their own countries, and seeking
asylum, at the prospect of being routinely deported to a state, Rwanda, which,
the government itself had decried for not complying with human rights
principles. That is the next of the Bingham sub-rules to which I turn.

(4) The fourth sub-rule is “The law must afford adequate protection of fundamental

human rights”. Not all jurists would agree with this principle, but in the United



Kingdom at least we still have the Human Rights Act 1998 which incorporates
into our domestic law the European Convention on Human Rights. The attempt
by this government, under its former Secretary of State for Justice Dominic
Raab, to overturn the Human Rights Act under a bill known as the Bill of Rights
(a total misnomer) has now been withdrawn. Small mercy.

(5) Sub-Rule 5 is that “Means must be provided for resolving, without prohibitive
costs or inordinate delay, bona fide civil disputes which the parties themselves
are unable to resolve”. This sub-rule recognises “The right of unimpeded access
to a court as a basic right, protected by our own domestic law.”! The provision
by the Attlee government through the Legal Aid Act 1947 of legal aid was seen
by successive governments thereafter right up until the end of the Major and
then Blair governments of 1997, to have provided the means for the less well-
off to gain access to courts so as to exercise their rights. I pause here to observe
that there is now virtually no legal aid available in family law cases, nor indeed
for any individual who may be the subject of regulatory or disciplinary action
against him/her before the courts, nor indeed before a regulatory or disciplinary
tribunal Legal aid is available in criminal work but at rates which are so low
that lawyers cannot survive on them. Bingham specifically pointed out that in
government schemes (a fortiori in their absence) if adequate resources were not
provided to those requiring access to courts and tribunals “The danger ... is that
the cost of obtaining redress may lead to it being denied to some at least of those

who need it ...”.

"R v Secretary of State for the Home Department ex parte Leech [1994] QB 198, 210 and R v Lord
Chancellor ex parte Witham [1998] QB 575, at 585 — 586.



(6) Bingham 6™ sub-rule is that “Ministers and public officers at all levels must
exercise the powers conferred on them reasonably, in good faith, for the purpose
for which the powers were conferred and without exceeding the limits of such
powers”. It is no part of any Ministerial power or function to undermine an
independent judiciary. In this context Bingham disparaged the tendency which
has been emerging over the past 25 years or so of ministers in government
publicly criticising judges, and creating an unhealthy tension between the state
and public bodies on the one side and the judiciary which must impartially and
independently administer law, without having the ability or power to answer
back. The judicial saviour in government is (or is supposed to be) the Lord
Chancellor, who is bound under the Constitutional Reform Act 2005 to uphold
the rule of law — and therefore the independence of the judiciary. The LC has a
constitutional duty to uphold and protect an independent judiciary.

(7) The seventh principle is that “Adjudicative procedures provided by the state
should be fair”. It is this part of the principles which has particular application
to those involved in regulatory work (as in criminal law work) because where
an authority or the state is in possession of material which should be disclosed
in order for a defence properly to be advanced, then it must be the duty of the
state or authority to disclose such material so as to comply with Bingham’s
fairness principle. Regulators who do not make fair disclosure when bringing
proceedings against the regulated, and who withhold material which may have
assisted a respondent in advancing a proper defence, are offending against this
fundamental principle. There are obvious exceptions, such as the rule in

connection with public interest confidentiality, but these exceptions are closely



confined, and usually require an exercise of independent judicial judgment
before a prosecutor or regulator can safely withhold otherwise relevant material.
(8) The last (8™) sub-rule is that “The existing principle of the rule of law requires
compliance by the state with its obligations in international law, the law which
whether deriving from treaty or international custom and practice governs the
conduct of nations”. This sub-rule led to Bingham’s stinging criticism of the
Attorney General in relation to the Irag War. One might suggest that he would
have levelled similar criticism over the apparent desire by Gov’t not to comply

with the NI Protocol.

Do we still have the rule of law judged by the Bingham principle and sub-rules in the

United Kingdom?

7. Inever thought that in my own lifetime I would have to pose this question. There are
however clear indications that we are coming perilously close to a breakdown of
adherence to the Bingham principle, and his eight sub-rules. Let me give you some
brief factual context which you will all be aware of. Since the Access to Justice Act
1999, there has been a steady erosion of legal aid. For those involved in civil cases
resort to either conditional fees or damages-based agreement funding has become
necessary. There was a strong argument mounted in Coventry v Lawrence [2015]
UKSC 50 that the Access to Justice Act 1999 and the conditional fee schemes which
ensued under it, constituted a denial of access to justice on the part of defendants of
modest means®. Had it not been for the fact that over the 16 years prior to the Supreme
Court grappling with this question in Coventry v Lawrence the Courts had been

upholding CFA arrangements, I have little doubt that the Supreme Court (which

2 Because it was argued the CFA costs regime breached a Defendant’s Art 6 and A1P1 rights.



decided in favour of the successful Claimant by a majority of 5-2) would have been
inclined to find in favour of the (allegedly) disadvantaged defendant of modest means.
However, the court decided in favour of the claimant (who had been funded by a
Conditional Fee Agreement and the backing of a well-known third-party funder). A
significant part of the Supreme Court’s concern was that for 16 years CFAs had been
the only means of access for litigants after the withdrawal of legal aid. The loss of legal
aid or other means of funding in civil proceedings has led to a huge rise in the numbers
of those applying for permission to appeal, or appearing in the Court of Appeal in

person and without legal representation, such that about 40% are unrepresented.

Over the course of this year (since about April) the Criminal Bar has been in dispute
with the government over legal aid, as have criminal legal aid solicitors. The criminal
bar is now refusing to accept legally aided funded cases with the result that defendants
cannot have their cases heard because, even if a prosecuting barrister can be found,
there will not be equality of arms in accordance with Article 6 of the ECHR. Victims
may have to wait many years before being called to give evidence in court. The rot
which has set into our criminal justice system is decades old, and is something of which
I have had considerable personal experience. The criminal legal aid scheme was
introduced in its current format in 1997 as a result of some brilliant work by a Dundee
University academic and actuary who designed with the Bar Council the “Graduated
Fee Scheme”. This scheme delivered a predictable, non-inflationary legal aid scheme
in crime and family law work where fees were paid using proxies such as (a) type of
case, (b) number of pages of evidence, (c) involvement of experts and so on. When the
scheme was introduced in 1997 the government promised that it would keep it under

regular review not least because the fee payment mechanism was static and in order to



review it for inflation and the development of particular forms of criminal work, active
and dynamic management of the scheme was required. And having given that promise,
successive governments reneged upon it. By 2005 criminal solicitors and barristers had
had no improvement in their pay rates for a decade. As a result of the Lord Carter
review and vigorous negotiation, we managed to obtain a 10% increase in the graduated
fee scheme which was implemented during the course of 2008. However, as soon as
the financial crisis of 2008 hit, the government not only refused to continue with the
modest improvement obtained, but began cutting the fee rates again. In the 14 years
that have passed since we negotiated the changes to the legislation to obtain the 10%
improvement the criminal bar and criminal solicitors have seen (a) almost no
improvement in their pay (there was a modest adjustment in 2018) and (b) cuts in some
areas. It is now not practically possible for a young barrister or young solicitor to earn
a realistic living undertaking criminal legal aid work in any of our city centres. Sir
Christopher Bellamy concluded that a criminal barrister of about 2 years post
qualification would earn approx. £12,500 net of expenses: well below the minimum
wage. This degradation by successive governments of funding of legal aid in criminal
work has now reached the point where victims of crime are unable to obtain the
“benefit” of laws in accordance with Bingham’s fundamental principle, nor can they or
Defendants gain access through legal advice to their rights. The fact that the CPS is
now asking the Divisional Court to have defendants returned to custody where judges
have granted bail because of custody time limits being exceeded, demonstrates that one
part of the system is now fearful that victims rights (that the suspect be apprehended
charged and tried within a reasonable time) are not being upheld, where the crown court

judges have said that the fault lies in chronic underfunding. It is ironic that the CPS is



10.

asking the court to put suspects back into detention where the source of the scandal is
decades of underfunding by politicians.

It is not simply the underfunding of the legal profession which has caused the massive
delays in administration of criminal justice. When I was Chair of the Bar in 2008 there
was already a backlog of approximately 20,000 cases in the crown court system of
England and Wales. That figure had risen to ¢.58,000 as of June 2021 (i.e. before the
criminal bar took action) and there were 386,000 cases outstanding in the Magistrates
courts. The government blames the increased and massive delay on the COVID
pandemic. However, there is a much more important reason as to why this massive
backlog in cases has occurred: the government has been closing criminal court
buildings at a steady rate, starving funds from the legal aid scheme, and not appointing
enough judges. You are sitting in the Museum of London. A prominent criminal court
quite close to you used to be Blackfriars Crown Court in which ten or a dozen judges
would preside over ten or a dozen courts week in week out disposing of criminal cases
in respect of crimes in Central London. It has been closed and not replaced. The actual
number of court buildings closed in England and Wales between 2010 and 2019 is 258
— more than 50% of the total. The government’s theory is that the buildings can be

sold off and the money invested in digital courts: really? In digital jury trials?

Moreover, the government has been appointing judges at far too low arate, and paying
them likewise at far too low a rate. One small example of this would be another court
near where you are sitting — Southwark Crown Court. This has 14 courts, but currently
only has nine judges. It is simply not possible for that court to function at its proper
rate, yet it is the court which is supposed to deal with serious Central London fraud

cases. It is simply under-resourced by government to achieve its purpose.



11. Under resourcing also extends to underpayment of those judges lucky enough to be told
they have been appointed. By 1832 the Victorians appreciated that in order to have a
high-quality judiciary free of corruption or other temptation, a high salary had to be
paid. In 1832 the salary of a High Court judge was set at £5,000 per annum — tax free.
So it remained for the next 100 years albeit taxed from 1872. That was a very
substantial salary: it would equate to something like £400,000 per annum now. Not
only have governments been refusing to appoint at the appropriate rate required for a
healthy manning of our courts, and a healthy throughput of cases through them, it is
underpaying the judges, even to the point where in 2017 — 2018 a significant number
of judges were litigating against the government because of unfair cuts to their pension
scheme. In 2019 the Government finally realised that it had a crisis of recruitment to
the High Court bench and increased the High Court salary by 25% to £240,000. Too

little, too late and only a sticking plaster on a much wounded body.

12. Quite why our politicians have been underfunding our system of justice is difficult to
discern. When the legal aid bill crept above £800m (late 1990s) the government
decided to try to curb it. The desire to cut may have had its roots here. However, civil
legal aid was never expensive because successful litigants tended to recover their costs.
A desire on the part of politicians (since the mid 1990s) to lock arrested people up and
avoid the inconvenience of a trial has not helped. Ministers being told that they have
acted unlawfully has prompted many in government to become hostile to the courts,
and the appointment of a succession of weak Lord Chancellors since the Brown Gov’t

has permitted the rot to go deep.

Why does this all matter?

10



13. You are all practising in regulatory and disciplinary work where you may not yet think
that everything I have been saying matters to your day-to-day practice. But I venture
to suggest that it does. Any practitioner in any of our fields whose practice overlaps
with crime will have noticed that little seems to be happening on the criminal side of
any case which has a regulatory context. Those of you who like me have advised that
Suspicious Activity Reports must be filed by a professional organisation where a
suspicion of money laundering has arisen, may have been struck by how rarely any
substantive response is received, such that a deemed consent to the particular activity
then occurs. Those of you involved in medical regulatory work may wonder why when
amedical professional is, for example, accused of sexual assault upon a patient, nothing
seems to happen to the criminal case which has been reported sometimes by the victim,
sometimes by the regulator, or both.

14. Traditionally, regulators would await the outcome of criminal proceedings before
hearing the disciplinary proceedings. Were they to do that now the wait might be
anything between 2 and 5 years. One cannot keep a doctor in practice who may have
committed sexual assault on a patient for 2 to 5 years awaiting the outcome of a broken
criminal justice system. As I speak, more and more examples will come into your
minds of the dysfunction that is now occurring in our state-funded judicial and legal
system. The privately funded parts in which we are involved, where non-state
regulators perform public functions as Lord Bingham described them, are increasingly
the last line of a maintenance of any vestige of resolution for those who consider
themselves to be the victims of wrongdoing by regulated individuals or entities, or those

who may have been accused of wrongdoing, but who are innocent of it.

What should I do about it?
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15. We are all so busy in our day-to-day practices that it is often difficult for us to lift our
heads above the next pile of papers or the next written submission which we must
prepare. However, there is in my view such a fundamental crisis now in our state-
funded legal system that every representative organisation, every regulator, and every
self-respecting legal practitioner must publicly declare what is going wrong. We have,
so far as the rule of law is concerned, a body politic which is itself largely moribund.
There are few practising lawyers in the House of Commons, and amongst our law
officers few who understand the fundamental principles which require a robust and
strategic reinvestment in our legal system. I need only give you one example. In 2019,
when the Divisional Court issued its judgment to the effect that the proposed Brexit
deal had to be voted upon by parliament, there was an uproar by Brexiteers and some
politicians against the judiciary, including in the popular press where details of their
private lives, their partnerships and their backgrounds were published. There was not
a word of criticism by the then Lord Chancellor, no defence of the judiciary in cabinet,
and none made publicly. The Lord Chief Justice (Lord Thomas) gave evidence about
this episode to the parliamentary constitutional affairs committee and in his evidence,
he described the then Lord Chancellor as “failing to understand her constitutional
duties” referring (as had Bingham in the Williams lecture) to the Lord Chancellor’s
duty to uphold the rule of law enshrined in the Constitutional Reform Act 2005. The
minister was one Elizabeth Truss. So concerned was the Prime Minister by this
underperformance by the then Lord Chancellor that the Lord Chancellor was sacked by
by Theresa May and moved to become Chief Secretary to the Treasury. In that
department, she assiduously ensured that no realistic increase in funding was provided
to any of the relevant legal departments (save the high court judiciary), whether that be

the criminal/county court judiciary, crown prosecution service, the ministry of justice
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for the purposes of legal aid (or otherwise). These two conspicuous constitutional
failures appear to have left a failed minister undaunted: learning from failure has not
occurred. Her elevation to Prime Minister given her woeful performances in defending

the rule of law should be a clarion call to all of us.

There is no realistic prospect of an improvement to this very sorry state of affairs unless
bodies like ARDL, all other specialist associations, the representative bodies, and the
regulators with one voice speak to government about the corrosive effect of
underfunding and mismanagement in our system. So, my message to you is: please
volubly support all of those who demand proper investment by the state in our once-
revered system of justice. The corpus juris is showing signs of paralysis: without your

voices, paralysis of our corpus constitutionalis will inevitably follow.
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